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The good, the bad and the ugly: 
Nurse Practitioners and the 
politics of health care
The good
Nurse Practitioners (NPs) are highly 
educated health care professionals 
and the only advanced practice 
nurses recognised and regulated 
by the Nursing and Midwifery 
Board of Australia. The purpose 
of implementing the NP role was 
to improve the flexibility of the 
Australian health care system and 
increase patient access to health 
care1. The endorsement of the first 
two Australian NPs took place in 
December 2000, and now over 22002 
NPs provide comprehensive patient 
care across a diverse range of 
health care continuums3,4. Through 
collaborative, safe, and effective care, 
the NP provides value-based health 
care across the public and private 
health care sectors5. 

In 2009, then Minister for Health 
Nicola Roxon, led historic health 
reform resulting in the Health 
Legislation Amendment (Midwives 
and Nurse Practitioners)  Act 2010. 
This legislation enabled patient  
access, albeit limited, to the Medical 
Benefits Schedule (MBS) and the 
Pharmaceutical Benefits Schedule 
(PBS) for eligible NPs6. As a result, 
private patients choosing to see an 
NP for their health care can claim 
limited Medicare subsidies for 
services and medicines arising from 
NP-directed care in primary health 
care settings.

The MBS and PBS reforms have 
truly been transformative for the 
Australian NP role.  No longer 
restricted by often rigid public sector 
NP models of care, that limit nursing 
scope of practice and innovation7–9, 
NPs are increasingly moving to the 

private sector to actualise the full 
potential of their roles and explore 
innovative models of care10.

The bad
More than a decade later, of the 5700 
items listed on the MBS, patients 
are still limited to a handful of 
subsidies for NP-directed care11. 
These include subsidies for face-to-
face and telehealth consultations, a 
comprehensive array of diagnostic 
pathology items, limited diagnostic 
imaging requests and limited point-
of-care tests performed by NPs11. 
Evidence suggests NPs often achieve 
the same or better outcomes in 
delivering primary care services 
compared to doctors12,13. Despite 
this, the Australian government 
uses taxpayer dollars to increase 
subsidies for patients seeking care 
from doctors, thereby giving the 
medical profession an unfair market 
advantage over NPs providing those 
same services. After ten years of 
participation in the MBS and PBS, 
there is no evidence that suggests 
services performed by NPs are 
inferior, unsafe or ineffective when 
compared to doctors. One has to 
ask why the Australian Department 
of Health (DoH) refuses to broaden 
the scope of subsidised services 
offered by NPs. The answer may 
lie in the lobbying influence of 
medical associations influencing 
DoH bureaucrats to assist with turf 
protection for the financial benefit 
of doctors and not the benefit of 
patients14.

When looking at consultations alone, 
MBS subsidies are over 50 per cent 
higher for general practitioners, 
who are also afforded additional 
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incentives for ‘bulk billing’ their 
patients. Bulk billing transfers the 
patient’s subsidy directly to the 
health practitioner. No special 
incentives exist for NPs who bulk 
bill their patients. Such Australian 
government policies assure that only 
the medical profession can provide 
universal health care through bulk-
billed MBS services. The existing MBS 
subsidies ensure that bulk-billing 
NPs can neither sustain themselves 
financially nor practise independently. 
To maintain financial viability, NPs are 
increasingly passing the costs of care 
provision onto patients. In effect, the 
Australian DoH is consciously shifting 
health expenses to the consumer 
regarding NP-related primary health 
care, as it is nearly impossible for 
NPs to earn a living on a bulk-billed 
income alone.

Current MBS subsidies limit patient 
access to health care and, for some 
patients, remove the choice of who 
delivers their health care. Attempts 
by NPs to change the limited access 
to the MBS include 14 evidence-
informed primary health care 
recommendations compiled by the 
Nurse Practitioner Reference Group 
(NPRG)15 for the MBS Review. There 
were also numerous professional 
body and individual clinician 
submissions to the MBS Review. In 
their capacity as representatives of 
peak professional bodies, NPs and 
many other nursing leaders met 
many times with government to 
lobby for broadening MBS subsidies 
to address crucial health care 
shortfalls. All of these attempts 
have been unsuccessful16.  Of note, 
the membership of the MBS Review 
Taskforce had no representation 
from the nursing profession and 
consisted almost entirely of medical 
practitioners, except for one policy 
expert and one health consumer. 
Medical associations representing 
medical practitioners have clearly 
articulated their position on the 

NP role. These positions are not 
supported with evidence but with 
the use of misinformation and 
scare tactics17–19. Compounding this 
situation are press releases outlining 
how the Australian government and 
medical associations are working 
together to co-design administrative 
processes to support future changes 
to the MBS, which leaves little 
confidence that the patients of NPs 
will receive fair subsidies20.

The experience of NP surgical 
assistants also demonstrates 
the notion of a medico-centric 
approach to administering the MBS 
by the Australian DoH. Aside from 
input into the MBS Review process, 
the NP surgical assistants have 
unsuccessfully tried to navigate the 
Medical Services Advisory Committee 
(MSAC) process. The role of MSAC 
is to appraise health care services 
for public funding21. NP surgical 
assistants have demonstrated they 
offer an effective22 and legitimate23 
alternative to medically qualified 
surgical assistants and increase 
patient access to surgical care24. Yet, 
attempts to gain access to the MBS 
surgical assisting patient rebates via 
applications to the MSAC committee 
have failed. Both applications failed 
in the pre-assessment phase. Like 
the MBS Review Taskforce, the 
MSAC committee has no nursing 
representation, with 16 of the current 
21 positions occupied by medical 
practitioners. 

At face value, the above observations 
appear anti-competitive in nature. 
This proposed anti-competitive 
culture of the Australian DoH makes 
one wonder if the Competition and 
Consumer Act 2010 applies, or if the 
powers of the Australian Competition 
and Consumer Commission (ACCC), 
the independent statutory authority 
that enforces the Act, pertain to 
those administering the MBS. The 
ACCC is investigating if the Australian 
DoH has a case to answer. The 

ACCC has also suggested that 
the Commonwealth Ombudsman 
may be an alternative avenue 
for NPs to consider. The role of 
the Commonwealth Ombudsman 
is to assure that Australian 
Government entities act with 
integrity, treat people fairly and 
influence improvements in public 
administration25. 

The ugly
Failing meaningful intervention from 
the ACCC or the Commonwealth 
Ombudsman, the law of torts may 
be a final possibility. Torts law is 
concerned with awarding damages 
to individuals to repair the harm 
caused by a breach of obligation26,27. 
The tort of misfeasance applies to a 
person occupying a public office who 
exceeds or abuses public power28 
or breaches their obligations27. Two 
points for consideration here are:

1.	 that occupancy of public office 
implies a public position, but this 
is not limited to those appointed 
to a statutory office; there is no 
definitive test to determine what 
incorporates public office

2.	 the notion of public law 
obligation considers public 
officials owe a duty of care not to 
abuse their powers29. 

Misfeasance is ‘the wrongful 
performance of a normally lawful act; 
the wrongful and injurious exercise 
of lawful authority’30. This tort does 
not apply to everyone employed by 
a public authority; the courts have 
outlined that the public official must 
have a significant position with 
relevant power and accountability to 
the plantiff27. To establish the tort of 
misfeasance, the plaintiff must prove 
that in the alleged discharge of the 
public official’s duty, their act was 
invalid or unauthorised, malicious 
and caused harm to the plantiff31. 
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The MBS Review Taskforce aimed to 
align the MBS with contemporary 
clinical evidence and practice by 
providing recommendations for 
reform to the Minister for Health. 
The aims were to support affordable 
and universal access, best-practice 
health services, value for the 
individual patient and value for 
the health care system15. The MBS 
Review Taskforce did not endorse any 
recommendations from the NPRG 
but did propose three ‘alternative’ 
recommendations without any 
evidence or rationale to support 
them. This action was outside the 
MBS Review’s terms of reference and 
highlighted not only poor Australian 
DoH governance processes but also 
the genuinely medico-centric nature 
of the MBS Review process. 

Members of the MBS Review 
Taskforce were in significant positions 
of power and had accountability to 
patients and NPs, not solely medical 
practitioners. The taskforce was 
predominately comprised of medical 
practitioners engaged by a medico-
centric DoH. 

Members of the taskforce had many 
opportunities to discuss and engage 
with NPs and nursing groups, who 
highlighted the importance of both 
comprehensive MBS access for 
patient care and reduced out-of-
pocket expenses. The failure of the 
taskforce members to recognise 
these highly skilled health care 
professionals and ignore the 
evidence they provided has impacted 
many NPs’ mental health. Their 
primary source of distress relates to 
their patients who, due to the current 
MBS restrictions, cannot access 
subsidised health care and have 
sometimes experienced unacceptable 
delays or duplication in care that has 
contributed to patient harm, as well 
as breaches in patient confidentiality. 
Disregarding NPRG recommendations 
and proposing irrelevant substitute 
recommendations, knowing these 

would restrict the NPs ability to 
provide patient care, may enable 
action in misfeasance against 
taskforce members. 

Finally, one should note there may 
be unintended consequences to the 
staunch resistance of the medical 
lobby to patient subsidies for NP-
directed care. Medical turf protection 
and non-collaboration may 
ultimately result in a parallel system 
of primary health care providers, who 
actively compete for the patients and 
businesses of high-paying health 
consumers. This can be seen with NPs 
who are turning to niche specialty 
practices funded solely by out-of-
pocket payments because they can’t 
earn a living serving the marginalised 
populations they were educated and 
trained to care for. This serves no one, 
with losers on both sides.

References
1.	 Australian College of Nurse Practitioners. 

Response to MBS Taskforce Review. 
Communication to The Honourable Greg 
Hunt MP, 2021.

2.	 Nursing and Midwifery Board of Australia 
(NMBA). Registrant data – Reporting 
period: 01 January 2021 to 31 March 2021 
(p.9) [Internet]. Canberra: NMBA; 2021 
[cited 22 August 2021]. Available from:  
www.nursingmidwiferyboard.gov.au/About/
Statistics.aspx.

3.	 Helms C, Gardner A, McInnes E. Consensus 
on an Australian Nurse practitioner specialty 
framework using Delphi methodology: 
Results from the CLLEVER 2 study. J Adv Nurs 
2017;73(2):433–447.

4.	 Currie J, Chiarella M, Buckley T. Workforce 
characteristics of privately practicing nurse 
practitioners in Australia: Results from a 
national survey. J Am Assoc Nurse Pract 
2016;28(10):546–553.

5.	 White J, Thoms D, Bryant R, Chiarella M, 
Morton L. Medicare Benefits Schedule 
Taskforce Review. Communication to The 
Honourable Greg Hunt MP, 2020.

6.	 Department of Health. Eligible Nurse 
Practitioners Questions and Answers 
[Internet]. Canberra: Australian Government; 
2018 [cited 25 August 2020]. Available 
from: www.health.gov.au/internet/main/
publishing.nsf/Content/midwives-nurse-
pract-qanda-nursepract.

7.	 Birks M, Davis J, Smithson J, Lindsay D. 
Enablers and barriers to registered nurses 
expanding their scope of practice in 
Australia: A cross-sectional study. Policy, 
Politics, & Nursing Practice 2019;20(3):145–
152.

8.	 Smith T, McNeil K, Mitchell R, Boyle B, Ries 
N. A study of macro-, meso- and micro-
barriers and enablers affecting extended 
scopes of practice: The case of rural nurse 
practitioners in Australia. BMC Nursing 
2019;18(1):14.

9.	 Scanlon A, Cashin A, Bryce J, Kelly JG, 
Buckely T. The complexities of defining 
nurse practitioner scope of practice in the 
Australian context. Collegian. 2016;23(1):129–
142.

10.	ACT Government Health.  Nurse Practitioners 
[Internet]. Canberra: ACT Government; 2020 
[updated 10 December 2020, cited 22 May 
2021]. Available from: www.health.act.gov.au/
nursepractitioners.

11.	 Medicare Benefits Schedule (MBS) 
Online. What legislation covers the 
MBS [Internet]. Canberra: Australian 
Government; 2019 [updated 7 August 2020, 
cited 11 January 2021]. Available from: 
www.mbsonline.gov.au/internet/mbsonline/
publishing.nsf/Content/FAQ-Legislation. 

12.	 Laurant M, van der Biezen M, Wijers N, 
Watananirun K, Kontopantelis E, van Vught A. 
Nurses as substitutes for doctors in primary 
care. Cochrane Database of Systematic 
Reviews. 2018(7).

13.	 Mundinger MO, Kane RL, Lenz ER, Totten 
AM, Tsai W-Y, Cleary PD, et al. Primary care 
outcomes in patients treated by nurse 
practitioners or physicians: A randomised 
trial. Survey of Anesthesiology 2000;44(6).

14.	 Grattan M. Grattan on Friday: We will 
need an inquiry to learn from rollout 
mistakes. Melbourne: The Conversation; 
2021 [cited 22 August 2021]. Available from: 
https://theconversation.com/grattan-on-
friday-we-will-need-an-inquiry-to-learn-
from-rollout-mistakes-165696.

15.	 Medicare Benefits Schedule Review 
Taskforce. Post Consultation Report from 
the Nurse Practitioner Reference Group 
[Internet]. Canberra: Australian Government, 
Department of Health; 2019 [cited 22 August 
2021]. Available from: www.health.gov.au/
resources/publications/final-report-from-
the-nurse-practitioner-reference-group.

16.	 Medicare Benefits Schedule Review 
Taskforce. Taskforce findings – Nurse 
Practitioner Reference Group report 
[Internet]. Canberra: Australian Government, 
Department of Health; 2020 [cited 11 January 
2021]. Available from: www.health.gov.au/
resources/publications/taskforce-findings-
nurse-practitioner-reference-group-report.

http://www.nursingmidwiferyboard.gov.au/About/Statistics.aspx
http://www.nursingmidwiferyboard.gov.au/About/Statistics.aspx
http://www.health.gov.au/internet/main/publishing.nsf/Content/midwives-nurse-pract-qanda-nursepract
http://www.health.gov.au/internet/main/publishing.nsf/Content/midwives-nurse-pract-qanda-nursepract
http://www.health.gov.au/internet/main/publishing.nsf/Content/midwives-nurse-pract-qanda-nursepract
http://www.health.act.gov.au/nursepractitioners
http://www.health.act.gov.au/nursepractitioners
http://www.mbsonline.gov.au/internet/mbsonline/publishing.nsf/Content/FAQ-Legislation
http://www.mbsonline.gov.au/internet/mbsonline/publishing.nsf/Content/FAQ-Legislation
https://theconversation.com/grattan-on-friday-we-will-need-an-inquiry-to-learn-from-rollout-mistakes-165696
https://theconversation.com/grattan-on-friday-we-will-need-an-inquiry-to-learn-from-rollout-mistakes-165696
https://theconversation.com/grattan-on-friday-we-will-need-an-inquiry-to-learn-from-rollout-mistakes-165696
https://www.health.gov.au/resources/publications/final-report-from-the-nurse-practitioner-reference-group
https://www.health.gov.au/resources/publications/final-report-from-the-nurse-practitioner-reference-group
https://www.health.gov.au/resources/publications/final-report-from-the-nurse-practitioner-reference-group
https://www.health.gov.au/resources/publications/taskforce-findings-nurse-practitioner-reference-group-report
https://www.health.gov.au/resources/publications/taskforce-findings-nurse-practitioner-reference-group-report
https://www.health.gov.au/resources/publications/taskforce-findings-nurse-practitioner-reference-group-report


Journal of Perioperative Nursing  Volume 34 Number 4  Summer 2021  acorn.org.aue-4

17.	 Australian Medical Association (AMA). Nurse 
practitioner proposals must be rejected 
(press release) [Internet]. Canberra: AMA; 
2019 [cited 15 August 2021]. Available from: 
www.ama.com.au/media/nurse-practitioner-
proposals-must-be-rejected.

18.	Australian Medical Association (AMA). AMA 
Submission in response to the Nurse 
Practitioner Reference Group Report (press 
release) [Internet]. Canberra: AMA; 2019 
[cited 15 August 2021]. Available from: 
www.ama.com.au/gp-network-news/ama-
submission-response-nurse-practitioner-
reference-group-report.

19.	 Australian Medical Association (AMA). 
Independent Nurse Practitioners – 2005. 
Canberra: AMA; 2005 [cited 15 August 2021]. 
Available from: www.ama.com.au/articles/
independent-nurse-practitioners-2005.

20.	Australian Medical Association (AMA). 
Government agrees to work with AMA on 
improving MBS Review implementation 
[Internet]. Canberra: AMA; 2021 [cited 
15 August 2021]. Available from: 
www.ama.com.au/ama-rounds/11-june-2021/
articles/Government-agrees-work-ama-
improving-mbs-review-implementation.

21.	 Medical Services Advisory Committee (MSAC). 
About MSAC [Internet]. Canberra: Australian 
Government, Department of Health; 2020 
[updated 15 September 2020, 26 August 
2021]. Available from: www.msac.gov.au/
internet/msac/publishing.nsf/Content/
about-msac.

22.	Hains T, Rowell D, Strand H. Effectiveness 
of the Non-Medical Surgical Assistant 
measured by patient outcome assessment. 
Int J Nurs Pract 2021 Feb;27(1):e12822. DOI: 
10.1111/ijn.12822.

23.	Hains T, Rowell D, Strand H. The legitimacy 
of the Nurse Practitioner as a Non-Medical 
Surgical Assistant: Historical evidence from 
Australia. Collegian 2020:6.

24.	Hains T, Rowell D, Strand H. The Non-
Medical Surgical Assistant and inequity in 
the Australian health care system. Aust J Adv 
Nurs 2020;37(4).

25.	Commonwealth Ombudsman. About us 
[Internet]. Adelaide: Commonwealth 
Ombudsman; 2021 [cited 22 August 2021]. 
Available from: www.ombudsman.gov.au/
about-us.

26.	Australian Law Reform Commission (ALRC), 
editor. What is a tort? In: Traditional 
Rights and Freedoms – Encroachments 
by Commonwealth Laws (ALRC Interim 
Report 127) [Internet]. Canberra: Australian 
Government; 2015 [cited 22 August 2021]. 
Available from: www.alrc.gov.au/publication/
traditional-rights-and-freedoms-
encroachments-by-commonwealth-laws-
alrc-interim-report-127/17-immunity-from-
civil-liability/what-is-a-tort/.

27.	 Rock E. Misfeasance in public office: A tort in 
tension. Melbourne University Law Review 
2019;43:337.

28.	Aronson M. Misfeasance in public office: A 
very peculiar tort. Melbourne University Law 
Review 2011;35(1).

29.	Australian Government Solicitors (AGS). 
Legal Briefing No. 115 Misfeasance in 
public office [Internet]. Canberra: AGS; 
2020 [cited 22 August 2021]. Available from: 
www.ags.gov.au/legal-briefing-no-115.

30.	Macquarie Dictionary Online [Internet]. 
Sydney: MacMillan Publishing Australia; 2021 
[cited 23 September 2021]. Available from: 
www.macquariedictionary.com.au.

31.	 Queensland Government. Misfeasance in 
public office. In: Department of the Premier 
and Cabinate, editor. https://www.premiers.
qld.gov.au/publications/categories/policies-
and-codes/handbooks/welcome-aboard/
liability-indemnity/misfeasance.aspx2020. 
[22/08/21].

http://www.ama.com.au/media/nurse-practitioner-proposals-must-be-rejected
http://www.ama.com.au/media/nurse-practitioner-proposals-must-be-rejected
http://www.ama.com.au/gp-network-news/ama-submission-response-nurse-practitioner-reference-group-report
http://www.ama.com.au/gp-network-news/ama-submission-response-nurse-practitioner-reference-group-report
http://www.ama.com.au/gp-network-news/ama-submission-response-nurse-practitioner-reference-group-report
http://www.ama.com.au/articles/independent-nurse-practitioners-2005
http://www.ama.com.au/articles/independent-nurse-practitioners-2005
http://www.ama.com.au/ama-rounds/11-june-2021/articles/Government-agrees-work-ama-improving-mbs-review-implementation
http://www.ama.com.au/ama-rounds/11-june-2021/articles/Government-agrees-work-ama-improving-mbs-review-implementation
http://www.ama.com.au/ama-rounds/11-june-2021/articles/Government-agrees-work-ama-improving-mbs-review-implementation
http://www.msac.gov.au/internet/msac/publishing.nsf/Content/about-msac
http://www.msac.gov.au/internet/msac/publishing.nsf/Content/about-msac
http://www.msac.gov.au/internet/msac/publishing.nsf/Content/about-msac
http://www.ombudsman.gov.au/about-us
http://www.ombudsman.gov.au/about-us
http://www.alrc.gov.au/publication/traditional-rights-and-freedoms-encroachments-by-commonwealth-laws-alrc-interim-report-127/17-immunity-from-civil-liability/what-is-a-tort/
http://www.alrc.gov.au/publication/traditional-rights-and-freedoms-encroachments-by-commonwealth-laws-alrc-interim-report-127/17-immunity-from-civil-liability/what-is-a-tort/
http://www.alrc.gov.au/publication/traditional-rights-and-freedoms-encroachments-by-commonwealth-laws-alrc-interim-report-127/17-immunity-from-civil-liability/what-is-a-tort/
http://www.alrc.gov.au/publication/traditional-rights-and-freedoms-encroachments-by-commonwealth-laws-alrc-interim-report-127/17-immunity-from-civil-liability/what-is-a-tort/
http://www.alrc.gov.au/publication/traditional-rights-and-freedoms-encroachments-by-commonwealth-laws-alrc-interim-report-127/17-immunity-from-civil-liability/what-is-a-tort/
https://www.ags.gov.au/legal-briefing-no-115
http://www.macquariedictionary.com.au

